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Module:
Duties of Officers, Workers & Others




Officers Liability z OHS Act 2000

ATTRIBUTED LIABILITY

Officers are held liable for
contraventions by their corporation

af a corporation contravenes,
whether by act or omission, any
provision of this Act or the
regulations each director of the
corporation, and each person
concerned in the management of
the corporation is taken to have
contravened the same provision
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OHS Amendment Act 2011

Recent amendments to the NSW OHS(Ack OHS

Amendment Act 2011) have changed the provision

of S26, effectively bringing forward the provision
contained in the WHS Act which removes this
attributed liability and introduces the positive duty
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This provision commenced in June 2011




WHSACct specifies Duty of Care on Officers %

|

One of the most |
ignificant
s::ghn;nl;es introduced by the
I new Act /

ALYUNRRdAzOS&a | &Rdz
- the duty is to the PCBU

A This is aositive duty allocated to
officers in their own right

A An officer may be found guilty of an offence whether or not
the PCBU has been found guilty or convicted of an offence




Who Is an Officer - Corporations Act 2001 @

Officerof acorporation means:
(a)a director or secretary of the corporation, or
(b)a person:

I.  who makes, or participates in making,
decisions that affect the whole, or a substantial

part, of the business of the corporation; or

WHS Act

. who has thecapacity to affect significantly the }
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What WHS Act says about
Officers Duties:

Duty of Officers s27

df a person conducting a business or undertaking h
a duty or obligation under this Acin officerof the
person conducting the business or undertakimgst
exercise due diligence to ensure that the person
conducting the business or undertaking complies

with thatdutyor2 6 f A 31 GA 2y €
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THIS DUTY CANNOT BE DELEGATED




Officers must exercise Due Diligence %

What is Due Diligence?

Audit & review WHS process
and use of resources

Acquire safety knowledge
and keep up to date

Understand busines:
health & safety risks

Due

Ensure WHS legal -
Diligence

compliance
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Provide resources to
identify and control risks

AW SOLITH VOALES

Receive and consider busine
Incidents, hazards & risks



]
What are the major differences in the WHS Act?

Major difference is the introduction of a
POSITIVE duty of due diligence
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What do you have to do?

If you have existing systems to demonstrate
management commitment and responsibility for WHS

ANBOASSE e2dzNJ aeaidasSya Ay Ay
RAfAISY OS¢
A make sure you have all elements covered and

Amake sureyou can produce suitable records (evide)ime
demonstratecompliance.




What do you have to do?

LT & 2dz R2 Yy QisterisltodénorSteate &
management commitment and responsibility
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AConsiderusingth8 f SYSy (1a 2¥F¢ aRAzSRE
officer Statement of Duty

A Develop, implement, monitor, review WHS procedures and
processes to include the active involvement of your officers

A Provide training to officers to enable them to carry out these
functions

AW SOLITH VOALES

OPERATIONS




)
What is the likely outcome of these changes? @

The introduction of this positive duty on the people who drive
and influence organisations provides:

A clear understanding of what due diligence is arint
officersmust do todemonstrate duediligence
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An opportunity to influencehe safety performancef your
organisation by providing real safety leadership
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Duties of Employees & Others z OHS Act 2000

EXISTING DUTY ON EMPLOYEES IS TO TAKE REASONABLE CARE OF OTHERS
THE EXISTING DUTY ON OTHERS IS NOT TO ACT RECKLESSLY
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What WHS Act says about Duties of Workers
& Others:

A The WHS Act clearly specifies a duty on workers
take reasonable care for the health and safetpf
themselves and others at the workplace

A Others at a workplace, although they have limited
control, are expected to also takeasonable care
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Dluties

Must take reasonable care of own healt 1
& safety

" Must take reasonable care that conduc
does not adversely affect others

Must comply, so far as he/she is
reasonably able, with instructions

Must cooperate with reasonable notifie
policies and procedures




Did the Worker Fail to Take Reasonable Care ?
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)
What is the likely impact of these changes?

Impact in relation to Duties of Workers

AMakes responsibility tbake care of own health & safety explicit

AExtends to all workers ¢need to ensure employees as well as
other workers are given the proper instruction and training
about your policies and procedures and provided with adeq
supervision

AThis will be aluty you may share with another PCBU




What is the likely impact of these changes?

Impact in relation to the Duty of Others

AThe new duty on others is aborgasonable care NOT just
recklessness

Alt may have the potential to apply to people who have bee
outside the jurisdiction of OHS Legislatmiike home owners
when work is being done, customers at shopping centres €




Differing standards according to the duty

holder and the nature of the activity

ACTIVITY

WORKER

OTHERS at workplace

DUTIES

STANDARD

Primary Duty of Care
Other duties
Specific duty holders

REASONABLY
PRACTICABLE

Officers duty of care

Leadership &
Governance

Workers to take care
of self and others
Includes supervisory
role

REASONABLE CARE

Other to take care of
self and others

REASONABLE CARE

Follow instructions

National Review into OHS Laws 2" Report




Summary

[Oﬁicer must ensure the PCBU complies with its duties

{This duty can not be delegated or transferred
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